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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT,
AMENDMENT AND TRANSFER,
AND ADOPTION

In the matter of the amendment of
ARM 6.6.3501, 6.6.3502, 6.6.3503,
6.6.3504, 6.6.3505, 6.6.3506,
6.6.3507, 6.6.3508. 6.6.3509,
6.6.3510, 6.6.3511, and 6.6.3512,
the amendment and transfer of
6.6.3513 and 6.6.3514, and the
adoption of NEW RULES | through
[, pertaining to Annual Audited
Reports and Establishing Accounting
Practices and Procedures to be
Used in Annual Statements

N N N N N N N N N N N N

TO: All Concerned Persons

1. OnJanuary 21, 2010, at 10:00 a.m., the Commissioner of Insurance,
Office of the State Auditor, Monica Lindeen, will hold a public hearing in the 2nd floor
conference room of the State Auditor's Office, 840 Helena Ave., Helena, Montana, to
consider the proposed amendment, amendment and transfer, and adoption of the
above-stated rules.

2. The Commissioner of Insurance, Office of the State Auditor, Monica
Lindeen, will make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing, or need an alternative accessible format of
this notice. If you require an accommodation, contact the department no later than
5:00 p.m., January 14, 2010, to advise us of the nature of the accommodation that
you need. Please contact Darla Sautter, State Auditor's Office, 840 Helena Avenue,
Helena, Montana, 59601, telephone (406) 444-2726; TDD (406) 444-3246; fax (406)
444-3497; or e-mail dsautter@mt.gov.

3. The rules as proposed to be amended provide as follows, stricken matter
interlined, new matter underlined:

6.6.3501 DEFINITIONS For the purposes of this subchapter, the following
terms shall have the following meanings:

(1) "Audited financial report" means and includes those items specified in
ARM-6-6-3504 "Accountant” and "independent certified public accountant” mean an
independent certified public accountant or accounting firm in good standing with the
American Institute of Certified Public Accountants (AICPA), and in all states in which
they are licensed to practice; for Canadian and British companies, it means a

Canadian-chartered or Brltlsh chartered accountant

MAR Notice No. 6-186 24-12/24/09



-2395-

Bmlsh-ehaﬁelted—aeeeumam— An "afflllate" of, or person "affiliated" W|th a specmc
person, is a person that directly, or indirectly through one or more intermediaries,
controls, or is controlled by, or is under common control with, the person specified.

(3) "Insurer" means a licensed insurer as defined i 33-1-201 and 33-2-1501,
MCA -or-an-authorized-insurer-as-defined-in-33-1-201-MCA. "Audit committee"
means a committee (or equivalent body) established by the board of directors of an
entity for the purpose of overseeing the accounting and financial reporting processes
of an insurer, or group of insurers, and audits of financial statements of the insurer,
or group of insurers. The audit committee of any entity that controls a group of
insurers may be deemed to be the audit committee for one or more of these
controlled insurers solely for the purposes of this requlation at the election of the
controlling person. Refer to [NEW RULE [(6)] for exercising this election. If an audit
committee is not designated by the insurer, the insurer's entire board of directors
shall constitute the audit committee.

(4) "Audited financial report” means and includes those items specified in
ARM 6.6.3504.

(5) "Indemnification" means an agreement of indemnity, or a release from
liability, where the intent or effect is to shift, or limit, in any manner the potential
liability of the person, or firm, for failure to adhere to applicable auditing or
professional standards, whether or not resulting in part from knowing of other
misrepresentations made by the insurer, or its representatives.

(6) "Independent board member" has the same meaning as described in
[NEW RULE [(4)].

(7) "Insurer" means an insurer as defined in 33-1-201 and 33-2-1501, MCA,
or an authorized insurer as defined in 33-1-201, MCA.

(8) "Group of insurers" means those licensed insurers included in the
reporting requirements of 33-2-1101, MCA, et seq., or a subset of such insurers as
identified by management for the purpose of assessing the effectiveness of internal
controls over financial reporting.

(9) "Internal control over financial reporting" means a process effected by an
entity's board of directors, management ,and other personnel designed to provide
reasonable assurance regarding the reliability of the financial statements, i.e., those
items specified in ARM 6.6.3504(2)(b) through 6.6.3504(3), and includes those
policies and procedures that:

(a) _pertain to the maintenance of records that, in reasonable detalil,
accurately and fairly reflect the transactions and dispositions of assets;

(b) provide reasonable assurance that transactions are recorded as
necessary to permit preparation of the financial statements, i.e., those items
specified in ARM 6.6.3504(2)(b) through 6.6.3504(3), and that receipts and
expenditures are being made only in accordance with authorizations of
management, and directors; and

(c) provide reasonable assurance regarding prevention or timely detection of
unauthorized acquisition, use or disposition of assets that could have a material
effect on the financial statements, i.e., those items specified in ARM 6.6.3504(2)(b)
through 6.6.3504(3).

(10) "SEC" means the United States Securities and Exchange Commission.
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(11) "Section 404" means Section 404 of the Sarbanes-Oxley Act of 2002
and the SEC's rules and regulations promulgated thereunder.

(12) "Section 404 Report" means management's report on "internal control
over financial reporting" as defined by the SEC, and the related attestation report of
the independent certified public accountant as described in ARM 6.6.3501.

(13) "SOX compliant entity" means an entity that either is required to be
compliant with, or voluntarily is compliant with, all of the following provisions of the
Sarbanes-Oxley Act of 2002:

(a) the preapproval requirements of Section 201 (Section 10A(i) of the
Securities Exchange Act of 1934);

(b) the audit committee independence requirements of Section 301 (Section
10A(m)(3) of the Securities Exchange Act of 1934); and

(c) the internal control over financial reporting requirements of Section 404
(Item 308 of SEC Requlation S-K).

AUTH: 33-1-313, 33-2-1517, MCA
IMP: 33-2-701, 33-2-1517, 33-4-313, 33-5-413, MCA

6.6.3502 PURPOSE AND SCOPE (1) The purpose of this rule is to improve
the surveillance of the financial condition of insurers by the department of insurance
of the state of Montana by requiring:

(a) an annual audit of financial statements reporting the financial position,
and the results of operations of insurers examinations by independent certified

public accountants; ef-thefinancial-statementsreporting-the finanetal positior-and
the results of operations of insurers.

(b) communication of internal control related matters noted in an audit; and

(c) management's report of internal control over financial reporting.

(2) Except as specifically provided herein, every insurer shall be subject to
these rules. Insurers having direct premiums written in this state of less than
$1,000,000 in any calendar year and less than 1,000 policyholders or
certificateholders of directhy written policies nationwide at the end of such calendar
year shall be exempt from these rules for such year (unless the commissioner
makes a specific finding that compliance is necessary for the commissioner to carry
out statutory responsibilities). Insurers having assumed premiums pursuant to
contracts and/or treaties of reinsurance of $1,000,000 or more will not be exempt.

(3) Foreign or alien insurers filing the audited financial reports in another
state, pursuant to that such-ether state's requirement for filing of audited financial
reports which has been found by the commissioner to be substantially similar to the
requirements herein, are exempt from these+ules ARM 6.6.3503 through 6.6.3512 if:

(a) a copy of the audited financial report communlcatlon of mternal control
related matters noted in an audit,
controls; and the accountant's letter of qualifications which are filed with such other
state are filed with the commissioner in accordance with the filing dates specified in
ARM 6.6.3503, 6-6-3509;and 6.6.3510, and 6.6.3511, respectively (Canadian
insurers may submit accountants' reports as filed with the Canadian-Doeminion
Department-of-tnsuranece Office of the Superintendent to Financial Institutions,
Canada).
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(b) A copy of any notification of adverse financial condition report filed with
such other state is filed with the commissioner within the time specified in ARM

6—6%591663509 Ih%mle—dees—ne%p#elmm{—preelade—ep%any—wayAm{—the

(4) Forelqn or allen insurers requwed to f|Ie Manaqements Report of Internal
Control over Financial Reporting in another state are exempt from filing the report in
this state provided the other state has substantially similar reporting requirements,
and the report is filed with the commissioner of the other state within the time
specified.

(5) This rule does not prohibit, preclude, or in any way limit the commissioner
from ordering and/or conducting and/or performing examinations of insurers under
the rules, regulations, practices, and procedures of the department.

AUTH: 33-1-313, 33-2-1517, MCA
IMP: 33-2-701, 33-2-1517, 33-4-313, 33-5-413, MCA

6.6.3503 GENERAL REQUIREMENTS RELATED TO FILING AND
EXTENSIONS FOR FILING OF ANNUAL AUDITED FINANCIAL REPORTS AND
AUDIT COMMITTEE APPOINTMENT (1) and (2) remain the same.

(3) _If an extension is granted in accordance with the provisions in ARM
6.6.3503(2), a similar extension of 30 days is granted to the filing of management's
report of internal control over financial reporting.

(4) Every insurer required to file an annual audited financial report pursuant
to this subchapter shall designate a group of individuals as constituting its audit
committee, as defined in ARM 6.6.3501. The audit committee of an entity that
controls an insurer may be deemed to be the insurer's audit committee for purposes
of this subchapter at the election of the controlling person.

AUTH: 33-1-313, 33-2-1517, MCA
IMP: 33-2-701, 33-2-1517, 33-4-313, 33-5-413, MCA

6.6.3504 CONTENTS OF ANNUAL AUDITED FINANCIAL REPORT

(1) through (2)(c) remain the same.

(d) statement of cash flows;

(e) remains the same.

() notes to financial statements;:

(i) These notes shall be those required by the appropriate 20089 NAIC
Annual Statement Instructions and the March 20089 NAIC Accounting Practices and
Procedures Manual, which are adopted and incorporated by reference, and may be
obtained by writing to the NAIC Executive Headquarters, 2301 McGee Street, Suite
800, Kansas City, MO 64108-2662. The notes shall include reconciliation of
differences, if any, between the audited statutory financial statements and the
annual statement filed pursuant to 33-2-701, 33-4-313, 33-7-118, 33-30-107, 33-31-
211, MCA, with a written description of the nature of these differences.

(3) remains the same.
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AUTH: 33-1-313, 33-2-1517, 33-5-413; MCA
IMP: 33-2-701, 33-2-1517, 33-4-313, 33-5-413, MCA

6.6.3505 DESIGNATION OF INDEPENDENT CERTIFIED PUBLIC
ACCOUNTANT (1) Each insurer required by these rules to file an annual audited
financial report must, within 60 days after becoming subject to such requirement,
register with the commissioner in writing the name and address of the independent
certified public accountant or accounting firm retained to conduct the annual audit
required by these rules. Insurers not retaining an independent certified public
accountant on the effective date of this rule shall register the name and address of
their retained independent certified public accountant not less than six months
before the date when the first audited financial report is to be filed.

(2) and (3) remain the same.

AUTH: 33-1-313, 33-2-1517, MCA
IMP: 33-2-701, 33-2-1517, 33-4-313, 33-5-413, MCA

6.6.3506 QUALIFICATIONS OF INDEPENDENT CERTIFIED PUBLIC
ACCOUNTANT (1) The commissioner shall not recognize any person or firm as a
gualified independent certified public accountant if the person, or firm:

(a) thatis not in good standing with the AICPA and in all states in which the
accountant is licensed to practice, or, for a Canadian or British company, that is not
a chartered accountant;; or

(b) has either directly or indirectly entered into an agreement of indemnity or
release from liability (collectively referred to as "indemnification™) with respect to the
audit of the insurer.

(2) remains the same.
(3) Following the effectl

- A
qualified independent certified public accountant may enter into an agreement with

an insurer to have disputes relating to an audit resolved by mediation or arbitration.
However, in the event of a delinquency proceeding commenced against the insurer
under the Insurers Supervision, Rehabilitation and Liquidation Act at 33-2-1301, et
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seq., MCA, the mediation or arbitration provisions shall operate at the option of the
statutory successor.

%MW@%M*@%WMW@M@ Followm the

effective date of these rules, no partner or other member of a firm responsible for
rendering a report may act in that capacity for more than five consecutive years.
Following any period of service such person shall be disqualified from acting in that
or a similar capacity for the same company or its insurance subsidiaries or affiliates
for a period of five consecutive years. This does not preclude other partners or
members of any accounting firm from succeeding to the responsibility for rendering
reports. An insurer may make application to the commissioner for relief from the
above rotation requirement on the basis of unusual circumstances. This application
shall be made at least 30 days before the end of the calendar year. The
commissioner may consider the following factors in determining whether relief
should be granted:

(a)_number of partners, expertise of the partners, or the number of insurance
clients in the currently registered firm;

(b) premium volume of the insurer; and

(c) number of |ur|sd|ct|ons in which the insurer transacts busmess

insurer shall flle with its annual statement f|||nq the approval for relief from (4) with
the states that it is licensed in, or doing business in and with the NAIC. If the
nondomestic state accepts electronic filing with the NAIC, the insurer shall file the
approval in an electronic format acceptable to the NAIC.

recognize as a qualified independent certlfled public accountant, nor accept any

annual audited financial report prepared in whole or in part, by any natural person
who:
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(a) has been convicted of fraud, bribery, a violation of the Racketeer
Influenced and Corrupt Organizations Act, 18 U.S.C. Sections 1961-1968, or any
dishonest conduct or practices under federal or state law;

(b) has been found to have violated the insurance laws of this state with
respect to any previous reports submitted under this rule; or

(c) has demonstrated a pattern or practice of failing to detect or disclose
material information in previous reports filed under the provisions of this rule.

(7) _The commissioner may hold a hearing pursuant to 33-1-701, MCA, to
determine whether an independent certified public accountant is qualified and, after
considering the evidence and arguments presented, may decide whether the
accountant is qualified to express his opinion on the financial statements in the
annual audited financial report filed pursuant to these rules, and may require the
insurer to replace the accountant with another whose relationship with the insurer is
qualified within the meaning of these rules.

(8) In general, the principles of independence with respect to services
provided by the qualified independent certified public accountant are largely
predicated on three basic principles, violations of which would impair the
accountant's independence. The principles are that the accountant cannot function
in the role of management, cannot audit his or her own work, and cannot serve in an
advocacy role for the insurer.

(9)_The commissioner shall not recognize as a qualified independent certified
public accountant, nor accept an annual audited financial report, prepared in whole,
or in part, by an accountant who provides to an insurer, contemporaneously with the
audit, the following nonaudit services:

(a) bookkeeping, or other services, related to the accounting records, or
financial statements of the insurer;

(b) financial information systems design, and implementation;

(c) appraisal or valuation services, fairness opinions, or contribution in-kind
reports;

(d) actuarially-oriented advisory services involving the determination of
amounts recorded in the financial statements. The accountant may assist an insurer
in understanding the methods, assumptions, and inputs used in the determination of
amounts recorded in the financial statement only if it is reasonable to conclude that
the services provided will not be subject to audit procedures during an audit of the
insurer's financial statements. An accountant's actuary may also issue an actuarial
opinion or certification ("opinion™) on an insurer's reserves if the following conditions
have been met:

() _neither the accountant nor the accountant's actuary has performed any
management functions, or made any management decisions;

(i) the insurer has competent personnel (or engages a third party actuary) to
estimate the reserves for which management takes responsibility; and

(iii) the accountant's actuary tests the reasonableness of the reserves after
the insurer's management has determined the amount of the reserves.

(e) internal audit outsourcing services;

(f)_management functions, or human resources;

(g) broker or dealer, investment adviser, or investment banking services;

(h) legal services, or expert services unrelated to the audit; or
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() _any other services that the commissioner determines, by regulation, are
impermissible.

(10) Insurers having direct written and assumed premiums of less than
$100,000,000 in any calendar year may request an exemption from (9). The insurer
shall file with the commissioner a written statement discussing the reasons why the
insurer should be exempt from these provisions. If the commissioner finds, upon
review of this statement, that compliance with this regulation would constitute a
financial or organizational hardship upon the insurer, an exemption may be granted.

(11) A qualified independent certified public accountant who performs the
audit may engage in other nonaudit services, including tax services, that are not
described in (9) or that do not conflict with (8), only if the activity is approved in
advance by the audit committee, in accordance with (12).

(12) All auditing services and nonaudit services provided to an insurer by the
qualified independent certified public accountant of the insurer shall be preapproved
by the audit committee. The preapproval requirement is waived with respect to
nonaudit services if the insurer is a SOX compliant entity, or a direct or indirect
wholly-owned subsidiary of a SOX compliant entity; or

(a) the aggregate amount of all such nonaudit services provided to the
insurer constitutes not more than five percent of the total amount of fees paid by the
insurer to its qualified independent certified public accountant during the fiscal year
in which the nonaudit services are provided;

(b) the services were not recognized by the insurer at the time of the
engagement to be nonaudit services; and

(c) _the services are promptly brought to the attention of the audit committee
and approved prior to the completion of the audit by the audit committee or by one or
more members of the audit committee who are the members of the board of
directors to whom authority to grant such approvals has been delegated by the audit
committee.

(13) The audit committee may delegate to one or more designated members
of the audit committee the authority to grant the preapprovals required by (12). The
decisions of any member to whom this authority is delegated shall be presented to
the full audit committee at each of its scheduled meetings.

(14) The commissioner shall not recognize an independent certified public
accountant as qualified for a particular insurer if a member of the board, president,
chief executive officer, controller, chief financial officer, chief accounting officer, or
any person serving in an equivalent position for that insurer, was employed by the
independent certified public accountant, and participated in the audit of that insurer
during the one year period preceding the date that the most current statutory opinion
is due. Section (14) shall only apply to partners and senior managers involved in the
audit.

(15) An insurer may make application to the commissioner for relief from (14)
on the basis of unusual circumstances. The insurer shall file, with its annual
statement filing, the approval for relief from (14) with the states that it is licensed in,
doing business in, and with the NAIC. If the nondomestic state accepts electronic
filing with the NAIC, the insurer shall file the approval in an electronic format
acceptable to the NAIC.
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AUTH: 33-1-313, 33-2-1517, MCA
IMP: 33-1-701, 33-2-701, 33-2-1517, 33-4-313, 33-5-413, MCA

6.6.3507 CONSOLIDATED OR COMBINED AUDITS (1) remains the same.

(&) Aamounts shown on the consolidated or combined audited financial
report shall be shown on the worksheet;-

(b) Aamounts for each insurer subject to this section shall be stated
separately;=

(c) Nnaoninsurance operations may be shown on the worksheet on a
combined or individual basis;:

(d) Eexplanations of consolidating and eliminating entries shall be included;-

and
(e) Aa reconciliation shall be included of any differences between the
amounts shown in the individual insurer columns of the worksheet and comparable

amounts shown on the annual statements of the insurers.

AUTH: 33-1-313, 33-2-1517, MCA
IMP: 33-2-701, 33-2-1517, 33-4-313, 33-5-413, MCA

6.6.3508 SCOPE OF EXAMINATHON AUDIT AND REPORT OF
INDEPENDENT CERTIFIED PUBLIC ACCOUNTANT (1) Financial statements
furnished pursuant to ARM 6.6.3504 shall be examined by an independent certified
public accountant. The examination audit of the insurer's financial statements shall
be conducted in accordance with generally accepted auditing standards. In
accordance with AU Section 319 of the Professional Standards of the AICPA,
Consideration of Internal Control in a Financial Statement Audit, the independent
certified public accountant should obtain an understanding of internal control
sufficient to plan the audit. To the extent required by AU 319, for those insurers
required to file a Management's Report of Internal Control over Financial Reporting
pursuant to [NEW RULE lll], the independent certified public accountant should
consider (as that term is defined in Statement on Auditing Standards (SAS) No. 102,
Defining Professional Requirements in Statements on Auditing Standards or its
replacement) the most recently available report in planning and performing the audit
of the statutory financial statements. Consideration should also be given to such
other procedures illustrated in the Financial Condition Examiner's Handbook
promulgated by the NAIC, as the independent certified public accountant deems
necessary.

AUTH: 33-1-313, 33-2-1517, MCA
IMP: 33-2-701, 33-2-1517, 33-4-313, 33-5-413, MCA

6.6.3509 NOTIFICATION OF ADVERSE FINANCIAL CONDITION (1) The
insurer required to furnish the annual audited financial report shall require the
independent certified public accountant to report, in writing, within five business days
to the board of directors or its audit committee any determination by the independent
certified public accountant that the insurer has materially misstated its financial
condition as reported to the commissioner, as of the balance sheet date currently
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under audit examination, or that the insurer does not meet the minimum capital and
surplus requirement of 33-2-109, 33-2-110, 33-4-401, 33-5-401, 33-2030-201, and
33-31-216(9), MCA, as of that date. An insurer who has received a report pursuant
to this rule shall forward a copy of the report to the commissioner within five
business days of receipt of such report, and shall provide the independent certified
public accountant making the report with evidence of the report being furnished to
the commissioner. If the independent certified public accountant fails to receive
such evidence within the required five-business-day period, the independent certified
public accountant shall furnish to the commissioner a copy of its report within the
next five business days.

(2) Anindependent certified public accountant shall not be liable in any
manner to any person for any statement made in connection with ARM-6-6-3509(1) if
such statement is made in good faith in compliance with 6-6-:3509(1).

(3) remains the same.

AUTH: 33-1-313, 33-2-1517, MCA
IMP: 33-2-701, 33-2-1517, 33-4-313, 33-5-413, MCA

6.6.3510 REPORT ON SIGNIFICANT DEFICIENCIES IN
COMMUNICATION OF INTERNAL CONTROLS RELATED MATTERS NOTED IN
AN AUDIT (1) In addition to the annual audited financial statements report, each
insurer shall furnish the commissioner with a written repert-prepared-by-the

statements: communication as to any unremediated material weaknesses in its
internal controls over financial reporting noted during the audit. Such
communication shall be prepared by the accountant within 60 days after the filing of
the annual audited financial report, and shall contain a description of any
unremediated material weakness (as the term material weakness is defined by
Statement on Auditing Standard 60, communication of internal control related
matters noted in an audit, or its replacement) as of December 31 immediately
preceding (so as to coincide with the audited financial report discussed in ARM
6.6.3503(1)) in the insurer's internal control over financial reporting noted by the
accountant during the course of their audit of the financial statements. If no
unremediated material weaknesses were noted, the communication should so state.

(2) The insurer shall provide a description of remedial actions taken or
proposed to correct unremediated material weaknesses significant-deficiencies, if
sueh the actions are not described in the accountant's communication repett.

AUTH: 33-1-313, 33-2-1517, MCA

24-12/24/09 MAR Notice No. 6-186



-2404-

IMP: 33-2-701, 33-2-1517, 33-4-313, 33-5-413, MCA

6.6.3511 ACCOUNTANT'S LETTER OF QUALIFICATIONS (1) remains the
same.

(a) that the accountant is independent with respect to the insurer and
conforms to the standards of his or her profession as contained in the code of
professional ethics and pronouncements of the AICPA and the rules of professional
conduct of the Montana board of public accountants or its applicable counterpart in a
sister state-;

(b) the background and experience in general, and the experience in audits
of insurers of the staff assigned to the engagement, and whether each is an
independent certified public accountant. Nothing within these rules shall be
construed as prohibiting the accountant from utilizing such staff as he or she deems
appropriate where use is consistent with the standards prescribed by generally
accepted auditing standards:;

(c) that the accountant understands the annual audited financial report and
his or her opinion thereon will be filed in compliance with these rules and that the
commissioner will be relying on this information in the monitoring and regulation of
the financial position of insurers;-

(d) that the accountant consents to the requirements of ARM 6.6.3512 and
that the accountant consents and agrees to make available for review by the
commissioner, his designee or his appointed agent, the workpapers, as defined in
ARM 6.6.3512:;

(e) arepresentation that the accountant is properly licensed by an
appropriate state licensing authority and is a member in good standing in the
AICPA:; and

(f) remains the same.

AUTH: 33-1-313, 33-2-1517, MCA
IMP: 33-2-701, 33-2-1517, 33-4-313, 33-5-413, MCA

6.6.3512 DEFINITION, AVAILABILITY, AND MAINTENANCE OF
INDEPENDENT CERTIFIED PUBLIC ACCOUNTANTS' 6PA WORKPAPERS

(1) Workpapers are the records kept by the independent certified public
accountant of the procedures followed, the tests performed, the information
obtained, and the conclusions reached pertinent to his/her examination audit of the
financial statements of an insurer. Workpapers, accordingly, may include audit
planning documentation, work programs, analyses, memoranda, letters of
confirmation and representation, abstracts of company documents and schedules or
commentaries prepared or obtained by the independent certified public accountant
in the course of his/her er-herexamination audit of the financial statements of an
insurer and which support his-er/her opinion thereof.

(2) Every insurer required to file an audited financial report pursuant to these
rules shall require the accountant to make available for review by department
examiners, all workpapers prepared in the conduct of his/her erherexamination
audit and any communications related to the audit between the accountant and the
insurer, at the offices of the insurer, at the department, or at any other reasonable
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place designated by the commissioner. The insurer shall require that the accountant
retain the audit workpapers and communications until the department has filed a
report on examination covering the period of the audit, but no longer than seven
years from the date of the audit report.

(3) remains the same.

AUTH: 33-1-313, 33-2-1517, MCA
IMP: 33-2-701, 33-2-1517, 33-4-313, 33-5-413, MCA

4. The rules proposed to be amended and transferred provide as follows,
stricken matter interlined, new matter underlined:

6.6.3513 (6.6.3520) EXEMPTIONS AND EFFECTIVE DATES (1) Upon
written application of any insurer, the commissioner may grant an exemption from
compliance with any and all provisions of these rules if the commissioner finds, upon
review of the application, that compliance with-this+ale would constitute a financial
or organizational hardship upon the insurer. An exemption may be granted at any
time and from time to time for a specified period or periods. Within ten days from a
denial of an insurer's written request for an exemption frem-this+ule, such insurer
may make a written request for a hearing on its application for an exemption. Such
hearing shall be held in accordance with 33-2-701, MCA.

(2) Domestic insurers retaining certified public accountants on the effective
date of this rule who qualify as independent shall comply with these rules for the
year ending December 31, 1993 2009, and each year thereafter unless the
commissioner permits otherwise.

(3) remains the same.

(a) as of December 31, £993 2009 file with the commissioner an audited
financial report:.

(.'). aFeport oFan |||ele|eenele;||t certified-pubtic-accountant

(5.'.').; audited baleul'neelsll |e|ets & Ild .

(b) for the year ending December 31, 3994 2010, and each year thereafter,
such insurers shall file with the commissioner all reports and communications
required by these rules.

(4) Foreign insurers shall comply with these rules for the year ending
December 31, 4993 2009, and each year thereafter, unless the commissioner
permits otherwise.

(5) The requirements of ARM 6.6.3506(4) shall be in effect for audits of the
year beginning January 1, 2010, and thereatter.

(6) The requirements of [NEW RULE I] are to be in effect January 1, 2010.
An insurer, or group of insurers, that is not required to have independent audit
committee members, or only a majority of independent audit committee members
(as opposed to a supermajority), because the total written and assumed premium is
below the threshold, and subsequently becomes subject to one of the independence
requirements due to changes in premium shall have one year following the
year the threshold is exceeded (but not earlier than January 1, 2010) to comply with
the independence requirements. Likewise, an insurer that becomes subject to one
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of the independence requirements as a result of a business combination shall have
one calendar year following the date.

(7)_The requirements of [NEW RULE Ill] and ARM 6.6.3510 are effective
beginning with the reporting period ending December 31, 2010, and each year
thereafter. An insurer, or group of insurers, that is not required to file a report
because the total written premium is below the threshold, and subsequently
becomes subject to the reporting requirements, shall have two years following the
year the threshold is exceeded (but not earlier than December 31, 2010) to file a
report. Likewise, an insurer acquired in a business combination shall have two
calendar years following the date of acquisition or combination to comply with the
reporting requirements.

AUTH: 33-1-313, 33-2-1517, MCA
IMP: 33-1-701, 33-2-701, 33-2-1517, 33-4-313, 33-5-413, MCA

6.6.3514 (6.6.3521) CANADIAN AND BRITISH COMPANIES (1) Inthe
case of Canadian and British insurers, the annual audited financial report must be
defined as the annual statement of total business on the form filed by such
companies with their demietiary supervision authority, duly audited by an
independent chartered accountant.

(2) For such insurers, the letter required in ARM 6.6.3505 must state that the
accountant is aware of the requirements relating to the annual audited statement
financial report filed with the commissioner pursuant to ARM 6.6.3503, and must
affirm that the opinion expressed is in conformity with such requirements.

AUTH: 33-2-313, 33-2-1517, MCA
IMP: 33-2-701, 33-2-1517, 33-4-313, 33-5-413, MCA

5. The new rules proposed to be adopted provide as follows:

NEW RULE | REQUIREMENTS FOR AUDIT COMMITTEES (1) This rule
shall not apply to foreign or alien insurers licensed in this state, an insurer that is a
SOX compliant entity, or an insurer that is a direct or indirect wholly-owned
subsidiary of a SOX compliant entity.

(2) The audit committee shall be directly responsible for the appointment,
compensation, and oversight of the work of any accountant (including resolution of
disagreements between management and the accountant regarding financial
reporting) for the purpose of preparing or issuing the audited financial report or
related work pursuant to this subchapter. Each accountant shall report directly to
the audit committee.

(3) Each member of the audit committee shall be a member of the board of
directors of the insurer or a member of the board of directors of an entity elected
pursuant to [NEW RULE 1(6)], and ARM 6.6.3501(3).

(4) In order to be considered independent for purposes of this rule, a member
of the audit committee may not, other than in his or her capacity as a member of the
audit committee, the board of directors, or any other board committee, accept any
consulting, advisory, or other compensatory fee from the entity or be an affiliated

MAR Notice No. 6-186 24-12/24/09



-2407-

person of the entity, or any subsidiary thereof. However, if law requires board
participation by otherwise nonindependent members, that law shall prevail, and such
members may participate in the audit committee and be designated as independent
for audit committee purposes, unless they are an officer, or employee of the insurer,
or one of its affiliates.

(5) If a member of the audit committee ceases to be independent for reasons
outside the member's reasonable control, that person, with notice by the responsible
entity to the state, may remain an audit committee member of the responsible entity
until the earlier of the next annual meeting of the responsible entity, or one year from
the occurrence of the event that caused the member to be no longer independent.

(6) To exercise the election of the controlling person to designate the audit
committee for purposes of this subchapter, the ultimate controlling person shall
provide written notice to the commissioners of the affected insurers. Notification
shall be made timely prior to the issuance of the statutory audit report and shall
include a description of the basis for the election. The election can be changed
through notice to the commissioner by the insurer, which shall include a description
of the basis for the change. The election shall remain in effect for perpetuity, until
rescinded.

(7) The audit committee shall require the accountant that performs for an
insurer any audit required by this subchapter to timely report to the audit committee
in accordance with the requirements of SAS 61, Communication with Audit
Committees, or its replacement, including:

(a) all significant accounting policies and material permitted practices;

(b) all material alternative treatments of financial information within statutory
accounting principles that have been discussed with management officials of the
insurer, ramifications of the use of the alternative disclosures and treatments, and
the treatment preferred by the accountant; and

(c) other material written communications between the accountant and the
management of the insurer, such as any management letter, or schedule of
unadjusted differences.

(8) If an insurer is a member of an insurance holding company system, the
reports required by (7) may be provided to the audit committee on an aggregate
basis for insurers in the holding company system, provided that any substantial
differences among insurers in the system are identified to the audit committee.

(9) The proportion of independent audit committee members shall meet or
exceed the following criteria:

Prior Calendar Year Direct Written and Assumed Premiums.
See Note C.
$0 - $300,000,000 Over $300,000,000 - Over $500,000,000
$500,000,000
No minimum Majority (50% or more) of | Supermajority of
requirements. members shall be members (75% or more)
See also Note A and B. independent. shall be independent.
See also Note A and B. See also Note A.
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Note A: The commissioner has authority afforded by state law to require the entity's
board to enact improvements to the independence of the audit committee
membership if the insurer is in a RBC action level event, meets one or more of the
standards of an insurer deemed to be in hazardous financial condition, or otherwise
exhibits qualities of a troubled insurer.

Note B: All insurers with less than $500,000,000 in prior year direct written and
assumed premiums are encouraged to structure their audit committees with at least
a supermajority of independent audit committee members.

Note C: Prior calendar year direct written and assumed premiums shall be the
combined total of direct premiums and assumed premiums from nonaffiliates for the
reporting entities.

(20) Aninsurer with direct written and assumed premium, excluding
premiums reinsured with the Federal Crop Insurance Corporation and Federal Flood
Program, less than $500,000,000 may make application to the commissioner for a
waiver from the [NEW RULE I] requirements based upon hardship. The insurer shall
file, with its annual statement filing, the approval for relief from [NEW RULE I] with
the states that it is licensed in, doing business in, and the NAIC. If the nondomestic
state accepts electronic filing with the NAIC, the insurer shall file the approval in an
electronic format acceptable to the NAIC.

AUTH: 33-1-313, 33-2-1517, MCA
IMP: 33-2-701, 33-2-1517, 33-4-313, 33-5-413, MCA

NEW RULE II CONDUCT OF INSURER IN CONNECTION WITH THE
PREPARATION OF REQUIRED REPORTS AND DOCUMENTS (1) No director or
officer of an insurer shall, directly or indirectly:

(&) make or cause to be made a materially false or misleading statement to
an accountant in connection with any audit, review, or communication required
under this subchapter; or

(b) omit to state, or cause another person to omit to state, any material fact
necessary in order to make statements made, in light of the circumstances under
which the statements were made, not misleading to an accountant in connection
with any audit, review, or communication required under this subchapter.

(2) No officer, or director of an insurer, or any other person acting under the
direction thereof, shall directly or indirectly take any action to coerce, manipulate,
mislead, or fraudulently influence any accountant engaged in the performance of an
audit pursuant to this subchapter if that person knew, or should have known, that the
action, if successful, could result in rendering the insurer's financial statements
materially misleading.

(3) For purposes of (2), actions that, "if successful, could result in rendering
the insurer's financial statements materially misleading" include, but are not limited
to, actions taken at any time with respect to the professional engagement period to
coerce, manipulate, mislead, or fraudulently influence an accountant:
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(a) toissue, or reissue a report on an insurer's financial statements that is not
warranted in the circumstances (due to material violations of statutory accounting
principles prescribed by the commissioner, generally accepted auditing standards, or
other professional or regulatory standards);

(b) not to perform audit, review, or other procedures required by generally
accepted auditing standards, or other professional standards;

(c) not to withdraw an issued report; or

(d) not to communicate matters to an insurer's audit committee.

AUTH: 33-1-313, 33-2-1517, MCA
IMP: 33-2-701, 33-2-1517, 33-4-313, 33-5-413, MCA

NEW RULE 1l MANAGEMENT'S REPORT OF INTERNAL CONTROL
OVER FINANCIAL REPORTING (1) Every insurer required to file an audited
financial report pursuant to this subchapter that has annual direct written and
assumed premiums, excluding premiums reinsured with the Federal Crop Insurance
Corporation and Federal Flood Program, of $500,000,000 or more shall prepare a
report of the insurer's or group of insurers' internal control over financial reporting, as
these terms are defined in ARM 6.6.3501. The report shall be filed with the
commissioner along with the communication of internal control related matters noted
in an audit described under ARM 6.6.3510. Management's report of internal control
over financial reporting shall be as of December 31 immediately preceding.

(2) Notwithstanding the premium threshold in (1), the commissioner may
require an insurer to file management's report of internal control over financial
reporting if the insurer is in any RBC level event, or meets any one or more of the
standards of an insurer deemed to be in hazardous financial condition pursuant to
ARM 6.6.3401 and 6.6.3402.

(3) Aninsurer or a group of insurers that is directly subject to Section 404;
part of a holding company system whose parent is directly subject to Section 404;
not directly subject to Section 404, but is a SOX compliant entity; or a member of a
holding company system whose parent that is not directly subject to Section 404, but
is a SOX compliant entity, may file its, or its parent's Section 404 Report and an
addendum in satisfaction of this rule requirement provided that those internal
controls of the insurer or group of insurers having a material impact on the
preparation of the insurer's or group of insurers' audited statutory financial
statements (those items included in ARM 6.6.3504(2)(b) through 6.6.3504(3)) were
included in the scope of the Section 404 Report. The addendum shall be a positive
statement by management that there are no material processes with respect to the
preparation of the insurer's or group of insurers' audited statutory financial
statements (those items included in ARM 6.6.3504(2)(b) through 6.6.3504(3) of this
subsection) excluded from the Section 404 Report. If there are internal controls of
the insurer or group of insurers that have a material impact on the preparation of the
insurer's or group of insurers' audited statutory financial statements, and those
internal controls were not included in the scope of the Section 404 Report, the
insurer or group of insurers may file:

(@) a[NEW RULE Il1] report; or

(b) the Section 404 Report and [NEW RULE Il1] report for those internal
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controls that have a material impact on the preparation of the insurer's or group of
insurers' audited statutory financial statements not covered by the Section 404
Report.

(4) Management's report of internal control over financial reporting shall
include:

(a) a statement that management is responsible for establishing and
maintaining adequate internal control over financial reporting;

(b) a statement that management has established internal control over
financial reporting and an assertion, to the best of management's knowledge and
belief, after diligent inquiry, as to whether its internal control over financial reporting
is effective to provide reasonable assurance regarding the reliability of financial
statements in accordance with statutory accounting principles;

(c) a statement that briefly describes the approach or processes by which
management evaluated the effectiveness of its internal control over financial
reporting;

(d) a statement that briefly describes the scope of work that is included, and
whether any internal controls were excluded;

(e) disclosure of any unremediated material weaknesses in the internal
control over financial reporting identified by management as of December 31
immediately preceding. Management is not permitted to conclude that the internal
control over financial reporting is effective to provide reasonable assurance
regarding the reliability of financial statements in accordance with statutory
accounting principles if there is one or more unremediated material weaknesses in
its internal control over financial reporting;

() a statement regarding the inherent limitations of internal control systems;
and

(g) signatures of the chief executive officer and the chief financial officer (or
equivalent position/title).

(5) Management shall document and make available upon financial condition
examination the basis upon which its assertions, required in (4), are made.
Management may base its assertions, in part, upon its review, monitoring, and
testing of internal controls undertaken in the normal course of its activities.
Management shall have discretion as to the nature of the internal control framework
used, and the nature and extent of documentation, in order to make its assertion in a
cost effective manner and, as such, may include assembly of, or reference to,
existing documentation. Management's report on internal control over financial
reporting, required by (1), and any documentation provided in support thereof during
the course of a financial condition examination, shall be kept confidential by the state
insurance department.

AUTH: 33-1-313, 33-2-1517, MCA
IMP: 33-2-701, 33-2-1517, 33-4-313, 33-5-413, MCA

STATEMENT OF REASONABLE NECESSITY: The Commissioner of Securities
and Insurance - Office of the State Auditor, Monica J. Lindeen, (commissioner) is the
state-wide elected official responsible for administering the Montana Insurance
Department and regulating insurers. The commissioner is a member of the National
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Association of Insurance Commissioners (NAIC). The NAIC is an organization of
insurance regulators from the 50 states, the District of Columbia, and the five U.S.
territories. The NAIC provides a forum for the development of uniform policy and

regulation when uniformity is appropriate.

Insurer solvency and financial reporting is a principal area in which uniformity is
efficient and effective for insurers and regulators. Multi-state insurers are able to
use the same financial reporting in all jurisdictions and avoid the additional expense
of tailoring their financial reporting to different requirements in each jurisdiction.
Regulators across jurisdictions are able to have the same understanding of the
financial reporting and terminology which aids them in monitoring the financial
condition of insurers to protect insurance consumers.

The NAIC has promulgated model regulations regarding financial reporting for
insurers which promote uniformity and also increase the transparency and reliability
of the financial reporting. The commissioner is proposing to amend existing
administrative rules regarding insurer annual financial reporting, and to adopt new
rules based on the NAIC Annual Financial Report Model Regulation, adopted in
2006. These rule changes are reasonably necessary to increase the transparency
and reliability of financial reporting by insurers. Additionally, these rule changes will
allow the commissioner to achieve more uniformity with insurance regulators in other
jurisdictions, and for the agency to be accredited through the NAIC Financial
Regulation Standards and Accreditation Program. The Accreditation Program
provides a process to monitor and regulate solvency of multi-state insurers. To be
accredited, each jurisdiction must demonstrate adequate solvency laws and
regulation to protect consumers and guarantee funds, and also effective and efficient
financial analysis and examination processes.

Amendments to ARM 6.6.3501 are reasonably necessary to define new terms used
in the subsequent rule changes. These terms and their definitions are consistent
with the NAIC Model.

It is reasonably necessary to amend ARM 6.6.3502 to update the purpose and
scope in regard to audits by independent certified public accountants by requiring
communication of internal control related matters noted in an audit and
management's report of internal control of financial reporting.

It is reasonably necessary to amend ARM 6.6.3503, regarding possible extensions
for insurer reporting, to provide for possible extensions for new reporting
requirements in other amendments. The amendments also require insurers to
designate an audit committee, responsible for accounting and financial reporting,
with the commissioner which will increase effectiveness in financial regulation
because the independent certified public accountant will be responsible to the audit
committee rather than the management of the insurer.

The contents of the annual audited financial report are set out in ARM 6.6.3504. It is
reasonably necessary to amend ARM 6.6.3504 to reference and require compliance
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with the 2009 NAIC Annual Statement Instructions, and the March 2009 NAIC
Accounting Practices and Procedures Manual by insurers completing annual audited
financial reports. The current rule references and requires compliance with the 2008
versions.

It is reasonably necessary to amend ARM 6.6.3505 to clarify that the certified public
accountant retained must be independent.

The necessary qualifications for an independent certified public accountant are set
out in ARM 6.6.3506. Several amendments address the independence of the
certified public accountant, and identify circumstances and activities that impair the
accountant's independence. The amendments provide that insurers may request
exemption from disqualification of an accountant in certain circumstances. The
amendments also provide that the commissioner may hold a hearing regarding an
accountant's qualifications, including independence, and require the insurer to
replace an accountant found to be unqualified (under the subchapter). Further, the
amendments provide that the insurer must also preapprove all auditing services, and
nonauditing services, provided by the independent certified public accountant. Itis
reasonably necessary to amend ARM 6.6.3506 to provide guidance to insurers and
accountants regarding circumstances and activities that impair the accountant's
independence. It is also reasonably necessary to allow insurers to request
exemptions in certain circumstances, and to specify that the commissioner may hold
a hearing regarding the qualifications of an accountant identified by an insurer. The
amendments provide more assurance that the independent certified public
accountant used by an insurer is qualified and that the accountant's work is not
affected by a conflict of interest or other lack of independence.

It is reasonably necessary to amend ARM 6.6.3507 pertaining to consolidated or
combined audits to correct punctuation and grammar.

The scope of audit and report of the independent certified public accountant are
described in ARM 6.6.3508 which requires compliance with generally accepted
auditing standards. It is reasonably necessary to amend ARM 6.6.3508 to reference
specific professional standards, such as the Professional Standards of the AICPA, to
provide guidance for independent certified public accountants in regard to audits of
insurer financial statements and to achieve more uniformity in the conduct of the
audits provided to the commissioner.

It is reasonably necessary to amend ARM 6.6.3509 to correct a reference to a
statute, and to clarify that the accountant performing the audit must be a certified
public accountant.

ARM 6.6.3510 requires insurers to report to the commissioner any material
weaknesses in internal controls over financial reporting noted during an audit. Itis
reasonably necessary to amend ARM 6.6.3510 to clarify the reference to specific
professional standards for the independent certified public accountant performing
the audit and to use the language from those standards (i.e., amending "significant
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deficiencies" to "material weaknesses"). Additionally, if no unremediated material
weaknesses were noted, the amendments require the independent certified public
accounting to specifically so state which will aid the agency in its review.

It is reasonably necessary to amend ARM 6.6.3511 pertaining to the accountant's
letter of qualifications to correct punctuation and grammar.

It is reasonably necessary to amend ARM 6.6.3512 to correct the terminology used
from "examination" to "audit” for clarity and uniformity.

ARM 6.6.3513 is being transferred, renumbered, and amended. This rule pertains to
the effective dates for insurer compliance with the rules in the subchapter or any
exemptions therefrom. The changes are reasonably necessary to clarify when
(which reporting period) insurers must begin complying with the proposed rule
changes and new rules regarding audits. Additionally, the changes provide that
insurers previously exempt from certain reporting requirements due to premium
volume must come into compliance within a specified time after reaching the
threshold premium volume. The grace period for compliance upon reaching the
threshold premium volume is reasonably necessary to allow for efficient
administration and reporting for insurers. The renumbering is necessary for
consistency with the rule sequence in the NAIC Model and for ease in reading and
administration.

ARM 6.6.3514, pertaining to financial reports for Canadian and British insurers, is
being transferred, renumbered, and amended. The changes are reasonably
necessary to correct the terminology in the rule. The renumbering is necessary for
consistency with the rule sequence in the NAIC Model and for ease in reading and
administration.

NEW RULE | applies to domestic insurers and establishes the requirements for
members of audit committees, including the number of members that must be
independent and how independence is determined. Also, NEW RULE | makes audit
committees responsible for the selection and oversight of an independent certified
public accountant, provides an exemption for SOX compliant entities (Sarbanes-
Oxley Act of 2002 compliant entities) and their wholly-owned subsidiaries, and
allows insurers to request a waiver from the audit requirements in certain
circumstances. NEW RULE | is reasonably necessary for effective solvency and
financial regulation of insurers by requiring a certain minimum number of
independent audit committee members, depending on the insurer's premium
volume, and making the audit committee responsible for the selection of and
communication with the independent certified public accountant performing the
audit. Additionally, NEW RULE I is consistent with the NAIC Model which will
promote uniformity in financial regulation of insurers across jurisdictions, and thereby
increase efficiency and effectiveness for insurers and regulators.

NEW RULE Il governs the conduct of the insurer in regard to the preparation of the
financial audit, review, or other communication required by this subchapter, and
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prohibits any material misstatements or omissions. Also, NEW RULE Il prohibits the
insurer from directly, or indirectly, engaging in any action that could result in making
the insurer's financial statements materially misleading. NEW RULE Il is reasonably
necessary to ensure the accuracy of the insurer's financial audit and other financial
statements.

NEW RULE Il provides that insurers in certain circumstances must file a report
regarding management's internal control over financial reporting. The report
includes acknowledgments that management is responsible for establishing and
maintaining adequate internal control over financial reporting, has established
internal control over financial reporting, and, after diligent inquiry, the internal
controls are effective to provide reasonable assurance that the financial statements
are reliable and in accordance with statutory accounting principles. The insurer
must have supporting documentation (i.e., internal audit work papers) for its
assertions in the report and make the supporting documentation available in a
financial examination. The report must also disclose any inherent limitations of the
internal control system and any unremediated material weaknesses in the internal
control exercised. The report and any supporting documentation provided by an
insurer during the course of a financial condition examination will be kept confidential
by the commissioner and the insurance department. NEW RULE IIl is reasonably
necessary to require effective internal control by management to ensure the
accuracy of the insurer's financial audit and other financial statements.

All the proposed rule changes are consistent with the NAIC Model and necessary to
maintain the current NAIC accreditation of the agency.

6. Concerned persons may submit their data, views, or arguments
concerning the proposed actions either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Jennifer Massman, Staff
Attorney, Commissioner of Securities and Insurance, Office of the State Auditor,
Monica Lindeen, 840 Helena Ave., Helena, Montana, 59601, telephone (406) 444-
2040; fax (406) 444-3497; or e-mail jmassman@mt.gov, and must be received no
later than 5:00 p.m., January 28, 2010.

7. Jennifer Massman, Staff Attorney, has been designated to preside over
and conduct this hearing.

8. The department maintains a list of concerned persons who wish to
receive notices of rulemaking actions proposed by this agency. Persons who wish
to have their name added to the list shall make a written request that includes the
name and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Such written request may be mailed
or delivered to Darla Sautter, State Auditor's Office, 840 Helena Ave., Helena,
Montana, 59601, telephone (406) 444-2726; fax (406) 444-3497; or e-mail
dsautter@mt.gov or may be made by completing a request form at any rules
hearing held by the department.
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9. An electronic copy of this Proposal Notice is available through the
Secretary of State's web site at http://sos.mt.gov/ARM/Register. The Secretary of
State strives to make the electronic copy of the Notice conform to the official
version of the Notice, as printed in the Montana Administrative Register, but
advises all concerned persons that in the event of a discrepancy between the
official printed text of the Notice and the electronic version of the Notice, only the
official printed text will be considered. In addition, although the Secretary of State
works to keep its web site accessible at all times, concerned persons should be
aware that the web site may be unavailable during some periods, due to system
maintenance or technical problems.

10. Pursuant to 2-4-302, MCA, the bill sponsor contact requirements do not

apply.
[s/_Christina L. Goe /s/_Robert W. Moon
Christina L. Goe Robert W. Moon
Rule Reviewer Deputy Insurance Commissioner

Certified to the Secretary of State December 14, 2009.
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BEFORE THE DEPARTMENT OF COMMERCE
OF THE STATE OF MONTANA

In the matter of the adoption of New ) NOTICE OF PUBLIC HEARING ON
Rule | pertaining to the administration ) PROPOSED ADOPTION

of the 2010-2011 Federal Community )

Development Block Grant (CDBG) )

Program )

TO: All Concerned Persons

1. On January 14, 2010, at 1:30 p.m., the Department of Commerce will hold
a public hearing in Room 228 of the Park Avenue Building at 301 South Park
Avenue, Helena, Montana, to consider the proposed adoption of the above-stated
rule.

2. The Department of Commerce will make reasonable accommodations for
persons with disabilities who wish to participate in this rulemaking process or need
an alternative accessible format of this notice. If you require an accommodation,
contact the Department of Commerce no later than 5:00 p.m. on January 7, 2010, to
advise us of the nature of the accommodation that you need. Please contact Gus
Byrom, Department of Commerce, Community Development Division, 301 South
Park Avenue, P.O. Box 200523, Helena, Montana 59620-0523; telephone (406)
841-2777; fax (406) 841-2771; TDD (406) 841-2702; or e-mail gbyrom@mt.gov.

3. The rule as proposed to be adopted provides as follows:

NEW RULE | INCORPORATION BY REFERENCE OF RULES FOR THE
ADMINISTRATION OF THE 2010-2011 CDBG PROGRAM (1) The Department of
Commerce adopts and incorporates by reference the Montana Community
Development Block Grant (CDBG) Program FFY 2010 Application Guidelines for
Housing and Public Facilities Planning Grants and FFY 2011 Application Guidelines
for Public Facilities Projects; the Montana CDBG Economic Development Program
FFY 2010 Application Guidelines for the CDBG Economic Development Program
and FFY 2010 Application Guidelines for CDBG Economic Development Program
Planning Projects; and the Montana CDBG Program and Neighborhood Stabilization
Program (NSP) FFY 2010 Grant Administration Manual published as rules for the
administration of the CDBG and NSP programs.

(2) The rules incorporated by reference in (1) relate to the following:

(a) policies governing the program;

(b) requirements for applicants;

(c) procedures for evaluating applications;

(d) procedures for local project start up;

(e) environmental review of project activities;

(f) procurement of goods and services;

(g) financial management;

(h) protection of civil rights;
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(i) fair labor standards;

()) acquisition of property and relocation of persons displaced thereby;

(k) administrative considerations specific to public facilities, housing and
neighborhood renewal, economic development, and neighborhood stabilization
projects;

() project audits;

(m) public relations;

(n) project monitoring; and

(o) planning assistance.

(3) Copies of the Application Guidelines and Grant Administration Manual
adopted by reference in (1) can be viewed on the department's web site at:
http://comdev.mt.gov/CDD _cdbg.asp, or
http://businessresources.mt.gov/BRD_CDBG.asp, or may be obtained from the
Department of Commerce, Community Development Division, 301 South Park
Avenue, P.O. Box 200523, Helena, Montana 59620-0523.

AUTH: 90-1-103, MCA
IMP: 90-1-103, MCA

REASON: It is reasonably necessary to adopt this new rule because the federal
regulations governing the state's administration of the FFY 2010 and FFY 2011
CDBG program and 90-1-103, MCA, require the department to adopt rules to
implement the program. Local government entities must have these application
guidelines before the entities may apply to the department for financial assistance
under the CDBG program. The Application Guidelines describe the federal and
state requirements with which local governments must comply in order to apply for
CDBG funds. The Grant Administration Manual is primarily a restatement and
explanation of existing federal and state statutory and regulatory requirements, as
well as additional departmental requirements, with which local CDBG recipients
must comply in administering their CDBG projects. The Manual includes sample
forms and letters, checklists, and explanatory text to help local government officials
comply with the variety of requirements that apply to economic development,
planning, housing and neighborhood renewal, public facility, and neighborhood
stabilization projects.

4. Concerned persons may submit their data, views, or arguments either
orally or in writing at the hearing. Written data, views, or arguments may also be
submitted to the Department of Commerce, Community Development Division, 301
South Park Avenue, P.O. Box 200523, Helena, Montana 59620-0523; telephone
(406) 841-2777; fax (406) 841-2771; e-mail gbyrom@mt.gov; or to the Department
of Commerce, Business Resources Division, 301 South Park Avenue, P.O. Box
200505, Helena, Montana 59620-0505; telephone (406) 841-2744; fax (406) 841-
2731; e-mail nguccione@mt.gov, and must be received no later than 5:00 p.m.,
January 21, 2010.

5. Gus Byrom, Department of Commerce, has been designated to preside
over and conduct this hearing.
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6. The department maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies for which
program the person wishes to receive notices. Notices will be sent by e-mail unless
a mailing preference is noted in the request. Such written request may be mailed or
delivered to the Department of Commerce, 301 South Park Avenue, P.O. Box
200501, Helena, Montana 59620-0501; fax (406) 841-2701; e-mail Igregg@mt.gov;
or by completing a request form at any rules hearing held by the department.

7. An electronic copy of this Proposal Notice is available through the
Secretary of State's web site at http://sos.mt.gov/ARM/Register. The Secretary of
State strives to make the electronic copy of the Notice conform to the official version
of the Notice, as printed in the Montana Administrative Register, but advises all
concerned persons that in the event of a discrepancy between the official printed
text of the Notice and the electronic version of the Notice, only the official printed text
will be considered. In addition, although the Secretary of State works to keep its
web site accessible at all times, concerned persons should be aware that the web
site may be unavailable during some periods, due to system maintenance or
technical problems.

8. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

/s/ KELLY A. CASILLAS /s/ ANTHONY J. PREITE
KELLY A. CASILLAS ANTHONY J. PREITE
Rule Reviewer Director

Department of Commerce

Certified to the Secretary of State December 14, 2009.
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING ON
ARM 12.6.2205 regarding ) PROPOSED AMENDMENT
noncontrolled species )

TO: All Concerned Persons

1. On January 14, 2010 at 6:00 p.m. the commission will hold a public
hearing at the Fish, Wildlife and Parks Headquarter offices located at 1420 East 6th
Avenue, Helena, Montana to consider the amendment of the above-stated rule.

2. The commission will make reasonable accommodations for persons
with disabilities who wish to participate in the rulemaking process or need an
alternative accessible format of this notice. If you require an accommodation, please
contact the commission no later than January 9, 2010, to advise us of the nature of
the accommodation that you need. Please contact Jessica Fitzpatrick, Fish, Wildlife
and Parks, P.O. Box 200701, Helena, MT 59620-0701; telephone (406) 444-9785;
fax (406) 444-7456; e-mail jfitzpatrick@mt.gov.

3. The rule proposed to be amended provides as follows, stricken matter
interlined, new matter underlined:

12.6.2205 EXOTIC WILDLIFE: LIST OF NONCONTROLLED SPECIES
(1) remains the same.

(2) The following amphibians are classified as noncontrolled species:
(&) Hyperoliidae family; and

(b) Leptodactylidae family-;

(c) Eritrea clawed frog - Xenopus clivii; and

(d) Cameroon volcano frog - Xenopus amieti.

(3) remains the same.

(4) The following crustaceans are classified as noncontrolled species:
(a)_Terrestrial hermit crabs - Coenobita sp.

AUTH: 87-5-704, 87-5-705, 87-5-712, MCA
IMP: 87-5-707, 87-5-708, 87-5-711, 87-5-712, MCA

4, The 2003 Legislature passed SB 442 granting the commission
authority to adopt rules regarding the importation, possession, and sale of exotic
wildlife through the operation of a "classification review committee” (committee).

The intent of SB 442 was to protect Montana's native wildlife and plant species,
livestock, horticultural, forestry, agricultural production, and human health and safety
from the harmful effects of unregulated exotic animals.

The function of the committee created by SB 442 is to recommend
classification of individual exotic animal species to the commission. The committee
may recommend that a species be classified as noncontrolled, controlled, or
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prohibited for importation, possession, and sale. If the commission approves the
committee's recommendations, the commission begins administrative rulemaking to
incorporate the recommendations into these classification lists: noncontrolled
species, controlled species, and prohibited species.

The purpose of this rulemaking is to implement the recommendations of the
committee and to increase the clarity of the existing rule through minor editing
changes.

The committee recommended the addition of three species of exotic wildlife to
the list of noncontrolled species. These additions made revisions to ARM 12.6.2205
necessary. After evaluating these species the committee found that they pose a
minimal threat to Montana's native wildlife or plant species, livestock, horticultural,
forestry, agricultural production, or human health and safety.

5. Concerned persons may submit their data, views, or arguments either
orally or in writing at the hearing. Written data, views, or arguments may also be
submitted to: FWP Exotics, Fisheries, P.O. Box 200701, Helena, MT 59620-0701,
fax (406) 444-4952, or e-mail them to fwpexotics@mt.gov. Any comments must be
received no later than January 21, 2010.

6. Eileen Ryce or another hearings officer appointed by the department
has been designated to preside over and conduct this hearing.

7. The department maintains a list of interested persons who wish to
receive notice of rulemaking actions proposed by the commission. Persons who
wish to have their name added to the list shall make written request that includes the
name and mailing address of the person to receive the notice and specifies the
subject or subjects about which the person wishes to receive notice. Such written
request may be mailed or delivered to Fish, Wildlife, and Parks, Legal Unit, P.O. Box
200701, 1420 East Sixth Avenue, Helena, MT 59620-0701, faxed to the office at
(406) 444-7456, or may be made by completing the request form at any rules
hearing held by the department.

8. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

[s/ Shane Colton [s/ Bill Schenk

Shane Colton Bill Schenk

Chairman Rule Reviewer

Fish, Wildlife and Parks Commission Department of Fish, Wildlife and Parks

Certified to the Secretary of State December 14, 2009

MAR Notice No. 12-359 24-12/24/09



-2421-

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment of ARM ) NOTICE OF PUBLIC HEARING ON
17.38.106 pertaining to fees ) PROPOSED AMENDMENT
)
) (PUBLIC WATER AND SEWAGE
) SYSTEM REQUIREMENTYS)

TO: All Concerned Persons

1. OnJanuary 13, 2010, at 1:30 p.m., the Board of Environmental Review
will hold a public hearing in Room 35, Metcalf Building, 1520 East Sixth Avenue,
Helena, Montana, to consider the proposed amendment of the above-stated rule.

2. The board will make reasonable accommodations for persons with
disabilities who wish to participate in this public hearing or need an alternative
accessible format of this notice. If you require an accommodation, contact Elois
Johnson, Paralegal, no later than 5:00 p.m., January 4, 2010, to advise us of the
nature of the accommodation that you need. Please contact Elois Johnson at
Department of Environmental Quality, P.O. Box 200901, Helena, Montana 59620-
0901; phone (406) 444-2630; fax (406) 444-4386; or e-mail ejohnson@mt.gov.

3. The rule proposed to be amended provides as follows, stricken matter
interlined, new matter underlined:

17.38.106 FEES (1) remains the same.

(2) Department review will not be initiated until fees calculated under (2)(a)
through (e) and (5) have been received by the department. If applicable, the final
approval will not be issued until the calculated fees under (3) and (4) have been paid
in full. The total fee for the review of a set of plans and specifications is the sum of
the fees for the applicable parts or sub-parts listed in these citations.

(a) The fee schedule for designs requiring review for compliance with
department Circular DEQ-1 is set forth in Schedule I, as follows:

SCHEDULE |

Policies

ultra violet disSinfection..........cccoeeeieiiiiiiiiiiieee e, $ 400 700

point-of-use/point-of-entry treatment..............cccoeevvvvvnnnnnnn. $ 200 700
Section 1.0 Engineering REPOIt..........ceiiieiieieiieiiiiiiie e eeeeeeeiinns $ 200 280
Section 3.1 Surface water

quality and quaNtity ............ceeveeieiiiiiieeeeiieeeeeeeeeeeeeeeee e $ 200 700

SITUCTUIES ... $ 100 700
Section 3.2 Ground WAEI .........ccovvvvviiiiiieeeeeeeeeeeeiieeee e e e e e eeeenaaans $ 600 840
Section 4.1 Clarification

standard clarification ..........cccoeeeeeeiiiiiiiiiiiie e $ 500 700

solid contact UNItS ........ooovviiiiiieeeceeeece e $ 1,000 1,400
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Section 4.2 Filtration

rapid rate.........cccoeeiiiii $ 1,250 1,750
pressure filtration ...........cccoooiii $ 950 1,400
diatomaceous earth ............ccccvviiiieeiei e $ 9501,400
£] 0111 RS- U Lo PRSPPI $ 950 1,400
direct filtration............ceeeeiiii e $ 9501,400
biologically active filtration.................ccccc $ 950 1,400
membrane filtration ..., $ 600 1,400
micro and ultra filtration.................cccc $ 600 1,400
bag and cartridge filtration............cccoevvvvviiiiii e $ 300 420
Section 4.3 DiSiNfeCtiON ......cccoeeeiiiiiiiciee e $ 400 700
Section 4.4 SOftENING........uvviiiiiiieiiiieeiieieeeeeeeeeeeeeee e $ 500 700
Section 4.5 Aeration
natural draft........ccooeeeeiiiiiic e $ 200 280
forced draft..........oooormmmiiiie $ 200 280
SPIAY/PIESSUIE ..uieeeeeeeeeeiieiiee e e e e e e e e eeeaaar e e e e e e eeeeeeaannnaaeas $ 200 280
pPacked tOWET.......cooiiiiiii $ 500 700
Section 4.6 Iron and ManganeSe..........cceeeeeeeeeeeeeviriiiiieeeeeeeeeeennnnns $ 200 700
Section 4.7 Fluoridation ............cooovviiiiiiiiee e $ 300 700
Section 4.8 Stabilization ..............ooovviiiiiiiiiiieeee e, $ 300 420
Section 4.9 Taste and odor control.............ccooovvviiiiieee e, $ 400 560
Section 4.10 MICrOSCIrEENING ....ccevvvvvviriiieeeeeeeeeeiiiirieeeeeeeeeeeennnnnns $ 200 280
Section 4.11 10N €XChaNQE .......evvvviiiiiiiiiiiiieieieeeeeeeeeeeeeeeeeeeeeeeeeeees $ 500 700
Section 4.12 Adsorptive media...........cceeeeeeeeeeeieiiiiiiiee e eeeeeeeinnns $ 500 700
Chapter 5 Chemical application............ccccceeeiiiiii, $ 700 980
Chapter 6 Pumping facilitieS............oovvuiiiieieeeeeeeeciee e $ 700 980
Section 7.1 Plant StOrage...........uuuvveeeeeeeieieieeiiiieeeieeeeeeeeeeseeeeeenenn $ 500 980
Section 7.2 Hydropneumatic tanks ............cccoevvvvvviiiiiiee e, $ 200 420
Section 7.3 Distribution StOrage ............uevveeveeeeeeeieeeieeiieeeieeeeeeennee. $ 500 980
SECHON 7.4 CISIEINS.....cvviiiiee et e e e e eeeaaaaes $ 200 420
Chapter 8 Distribution system
Perlotfee ... $ 30 70
non-standard specifications ............ccccceeeeii, $ 300 420
transmission distribution (per lineal foot).............cc.ccccc..... $ 620 0.25
Chapter 9 Waste disposal .........coevvviiiiiiii, $ 250 700
Appendix A
NEW SYSEEIMS ... $ 200 280
MOAIfICALIONS ...evvviiie e $ 2100 140

(b) The fee schedule for designs requiring review for compliance with
department Circular DEQ-2 is set forth in Schedule II, as follows:

SCHEDULE 1l
Chapter 10 Engineering reports and facility plans

engineering reports (MINOK) ........oooiviiiiiiiiinne e $ 200 280
comprehensive facility plan (Major)........ccceeeevvvveiiiennnnnn. $ 1,000 1,400

Chapter 30 Design of sewers
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PErIOtfEe .o $ 30 70
non-standard specifications ...........cccccvveeiiiie e $ 300 420
collection system (per lineal foot).............ccvvvveeveveeererennnnne. $ 620 0.25
Chapter 40 Sewage pumping station
force mains (per lineal foOot) ............evvvvviviiiiiiiiiiiiiiiiiieeeee, $ 610 0.25
1000 gPM OF I€SS ..vvieeecce e $ 400 700
greater than 1000 gPM.......ceevvviiiiiiiiieeiieeeeeeeeeeeeeeeeeeeeeeeeee $ 8060 1,400
Chapter 60 Screening grit removal
screening devices and cOmMmMINULOrS.......cccceeeeeevviviiinnnnnnn.. $ 300 420
o L1 =10 010 )V | PP PPPPPP $ 300 420
flow equalization................uueeiieeieiiiiiiiiieieeeeeeeeeee e $ 500 700
Chapter 70 Settling ... $ 8001,120
Chapter 80 Sludge handling ..o, $ 1,600 2,240
Chapter 90 Biological treatment ...........cccoeeeeeeeviiiiiiiiiie e eeeeeeeiiens $ 2,400 3,360
nonaerated treatment ponds.............cccoeeeeeiiii, $ 8001,120
aerated treatment PONAS..........cccovvvveviiiiiiiie e $ 1,400 1,960
Chapter 100 Disinfection ..., $ 500 900
Appendices A, B, C, & D (per design).......cccceeeeeeeeerieiiiiniiineeeeeeenn $ 700 980
(c) The fee schedule for designs requiring review for compliance with
department Circular DEQ-3 is set forth in Schedule lll, as follows:
SCHEDULE Il
Section 3.2 GroUNA WALET ..........cuuviiiieeieeeeeeeeeiieee e e e e eeeaee e e e e e e e e eeeeaaaes $ 600 840
Chapter 6 PUMP faCiliti©S ......evvviviiiiiiiiiiiiiiiiiiiieeieeeeeeeeeeeeeeeeeeeeeeee e $ 250 420
Chapter 7 Finished storage/hydropneumatic tanks............cccccceeeeeeeeenne. $ 200 420
Chapter 8 Distribution SYSIEM .........cvviiiiiiiiiiiiiiiiiiieieeieeeeeeereeeeeeeeeeeeeeeeeees $ 300 420
(d) The fee schedule for designs requiring review for compliance with
department Circular DEQ-4 is set forth in Schedule IV, as follows:
SCHEDULE IV
Chapter 7 Septic TanKS .....coovviiiiiiiiieeee e, $ 100 280
Chapters 8, 10, 11, 12, 13 Absorption Trenches............cccceeuuueees $ 100 280
Chapter 9 DOSING SYSteM .....ccovviiiiiiiiieeeeeeeee e, $ 100 280
Chapter 14 Elevated Sand MouNndsS.............cceevvvvviiiiiieeeeeeeeeinnenns $ 100 280
Chapters 15, 16, 17 Filters .....ccoovvviiiiiiiiee, $ 200 280
Chapters 17, 18 ETA and ET SystemsS........cccovvvvvvviiiieeeeeeeeeiiinnns $ 200 700
Chapter 20 Aerobic Treatment ..., $ 200 700
Chapter 21 Chemical Nutrient-Reduction Systems ..................... $ 50 700
Chapter 24, 25, 26, 27 Holding Tanks, Pit Privy, Seepage Pits...$ 1006 280
APPENAIX D .o $ 200 280
Non-degradation ReVIEW ...........ccooiiiiiiiiiiiii, $ 200 420

(e) The fee schedule for the review of plans and specifications not covered
by a specific department design standard, but within one of the following categories,

is set forth in Schedule V as follows:
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SCHEDULE V
Spring box and collection lateral..............coovviiiiiiiiiii e, $ 250 350

(3) Fees for review of plans and specifications not covered under (2) are
established by the department based on a charge of $60 105 per hour multiplied by
the time required to review the plans and specifications. The review time applied to
each set of plans and specifications will be determined by the review engineer and
documented with time sheets.

(4) The fee for review of plans and specifications previously denied, for staff
time over two hours, is $60 105 per hour, assessed in half-hour increments,
multiplied by the time required to review the plans and specifications. The review
time applied to each set of plans and specifications must be determined by the
review engineer and documented with time sheets.

(5) through (7) remain the same.

AUTH: 75-6-108, MCA
IMP: 75-6-108, MCA

REASON: The Legislature requires the department to collect fees
commensurate with the cost of reviewing plans and specifications for public water
supply and public sewer systems. Section 75-6-108(3), MCA, states: "The board
shall by rule prescribe fees to be assessed by the department on persons who
submit plans and specifications for construction, alteration, or extension of a public
water supply system or public sewage system. The fees must be commensurate
with the cost to the department for reviewing the plans and specifications.” Past
legislative audits identified that the department was not recovering the costs for
engineering review. In 2005, at the request of the department, the board revised its
engineering review fees. In an effort to minimize impact to the regulated community,
the department proposed, and the board adopted, the fees with the understanding
that additional fee increases may be required in the future to ensure that the fees
would be commensurate with the costs of review. In 2007, the department again
proposed, and the board adopted, fee increases to accommodate funding
shortages. However, those increases did not take into account overhead costs,
such as utilities and rent, attributable to engineering reviews, and other increased
program costs, including inflation. When overhead and other costs attributable to
engineering reviews are considered, the department projects, based on fiscal year
2009 revenues, a minimum budget shortage of $254,000 for fiscal year 2010. The
department anticipates that the fee increases proposed in this rule amendment
would provide additional fee revenue in the amount of $254,000 to remedy this
funding shortage in fiscal year 2011 and in the immediately succeeding fiscal years.
There are approximately 2,100 public water supplies and approximately the same
number of wastewater treatment facilities that would be affected by the fee increase.
They would not be affected on a yearly basis, however. The increased fees would
affect them only in years in which they submit design plans and specifications to the
department's Public Water Supply and Subdivisions Bureau for approval.
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4. Concerned persons may submit their data, views, or arguments, either
orally or in writing, at the hearing. Written data, views, or arguments may also be
submitted to Elois Johnson, Paralegal, Department of Environmental Quality, 1520
E. Sixth Avenue, P.O. Box 200901, Helena, Montana 59620-0901; faxed to (406)
444-4386; or e-mailed to ejohnson@mt.gov, no later than 5:00 p.m., January 21,
2010. To be guaranteed consideration, mailed comments must be postmarked on
or before that date.

5. Katherine Orr, attorney for the board, or another attorney for the Agency
Legal Services Bureau, has been designated to preside over and conduct the
hearing.

6. The board maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies that the
person wishes to receive notices regarding: air quality; hazardous waste/waste oll;
asbestos control; water/wastewater treatment plant operator certification; solid
waste; junk vehicles; infectious waste; public water supply; public sewage systems
regulation; hard rock (metal) mine reclamation; major facility siting; opencut mine
reclamation; strip mine reclamation; subdivisions; renewable energy grants/loans;
wastewater treatment or safe drinking water revolving grants and loans; water
quality; CECRA,; underground/above ground storage tanks; MEPA; or general
procedural rules other than MEPA. Notices will be sent by e-mail unless a mailing
preference is noted in the request. Such written request may be mailed or delivered
to Elois Johnson, Paralegal, Department of Environmental Quality, 1520 E. Sixth
Ave., P.O. Box 200901, Helena, Montana 59620-0901, faxed to the office at (406)
444-4386, e-mailed to Elois Johnson at ejohnson@mt.gov, or may be made by
completing a request form at any rules hearing held by the board.

7. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

Reviewed by: BOARD OF ENVIRONMENTAL REVIEW
/s/ James M. Madden BY: /s/ Joseph W. Russell

JAMES M. MADDEN JOSEPH W. RUSSELL, M.P.H.,

Rule Reviewer Chairman

Certified to the Secretary of State, December 14, 20009.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment of ARM ) NOTICE OF PROPOSED

17.24.1109 pertaining to bonding letters ) AMENDMENT

of credit

(MONTANA STRIP AND

UNDERGROUND MINE
RECLAMATION ACT)

NO PUBLIC HEARING
CONTEMPLATED

N N N N N N N

TO: All Concerned Persons

1. On January 25, 2010, the Board of Environmental Review proposes to
amend the above-stated rule.

2. The board will make reasonable accommodations for persons with
disabilities who wish to participate in this rulemaking process and need an
alternative accessible format of this notice. If you require an accommodation,
contact Elois Johnson, Paralegal, no later than 5:00 p.m., January 4, 2010, to
advise us of the nature of the accommodation you need. Please contact Elois
Johnson at Department of Environmental Quality, P.O. Box 200901, Helena,
Montana 59620-0901; phone (406) 444-2630; fax (406) 444-4386; or e-mail
ejohnson@mt.gov.

3. The rule proposed to be amended provides as follows, stricken matter
interlined, new matter underlined:

17.24.1109 BONDING: LETTERS OF CREDIT (1) Letters of credit are

subject to the following conditions:
(a) through (e)(ii) remain the same.
(i) capital or stockholders' equity must be at least 5.5% of total assets ((total

stockholders' equity [shareholders-equity capital stock + capital surplus + retained
earnings])/total assets = 0.055 or more).

H—Yndera-generatHinancial-health-categoryfrom-eitherSheshunoff

(g) through (j)(iii) remain the same, but are renumbered (f) through (i)(iii).

AUTH: 82-4-204, MCA
IMP: 82-4-223, 82-4-232, 82-4-235, MCA

REASON: In (1)(e)(iii), the proposed amendment substitutes "capital stock"

for "shareholders equity” to tailor the definition of "total stockholders' equity” to the
banking industry. According to the Division of Banking and Financial Institutions of
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the Montana Department of Administration, the current definition is in error; capital
stock, capital surplus, and retained earnings are the components of stockholders'
equity usually reflected on the balance sheet of a bank.

The proposed amendment deletes the criterion to evaluate the financial
strength of a bank issuing a letter of credit set forth in (1)(f). Use of this criterion has
proved difficult for a number of reasons. First, the credit rating agencies that the
U.S. Securities and Exchange Commission considers as reliable and credible, such
as those currently listed in (1)(f), change over time. For example, Sheshunoff
Information Services no longer provides ratings and additional credit rating agencies
not listed in (1)(f) have been recognized by the SEC. In addition, not all credit rating
agencies use the rating scale that includes the b+ rating referred to in this provision.
Finally, the credit rating agencies rate national banks, not state chartered banks.
Thus, (1)(f) precludes acceptance of letters of credit issued by state chartered
banks.

The remaining three criteria set forth in (1)(e) are sufficient to assess the
financial strength of a bank for the purpose of determining whether to accept a letter
of credit issued by the bank. The proposed amendment is made in consultation with
the Division of Bank and Financial Institutions of the Montana Department of
Administration.

4. Concerned persons may submit their data, views, or arguments
concerning the proposed action in writing to Elois Johnson at Department of
Environmental Quality, P.O. Box 200901, Helena, Montana 59620-0901; phone
(406) 444-2630; fax (406) 444-4386; or e-mail ejohnson@mt.gov, no later than
January 21, 2010. To be guaranteed consideration, mailed comments must be
postmarked on or before that date.

5. If persons who are directly affected by the proposed action wish to
express their data, views, or arguments orally or in writing at a public hearing, they
must make written request for a hearing and submit this request along with any
written comments they have to Elois Johnson at Department of Environmental
Quiality, P.O. Box 200901, Helena, Montana 59620-0901; phone (406) 444-2630;
fax (406) 444-4386; or e-mail ejohnson@mt.gov, no later than January 21, 2010.

6. If the board or department receives requests for a public hearing on the
proposed action from either 10% or 25, whichever is less, of the persons who are
directly affected by the proposed action; from the appropriate administrative rule
review committee of the Legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing will be published in the
Montana Administrative Register. Ten percent of those persons directly affected
has been determined to be two based on the four active prospecting and 15 active
mining permits in Montana.

7. The board maintains a list of interested persons who wish to receive

notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
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mail, and mailing address of the person to receive notices and specifies that the
person wishes to receive notices regarding: air quality; hazardous waste/waste oil;
asbestos control; water/wastewater treatment plant operator certification; solid
waste; junk vehicles; infectious waste; public water supply; public sewage systems
regulation; hard rock (metal) mine reclamation; major facility siting; opencut mine
reclamation; strip mine reclamation; subdivisions; renewable energy grants/loans;
wastewater treatment or safe drinking water revolving grants and loans; water
guality; CECRA; underground/above ground storage tanks; MEPA; or general
procedural rules other than MEPA. Notices will be sent by e-mail unless a mailing
preference is noted in the request. Such written request may be mailed or delivered
to Elois Johnson, Paralegal, Department of Environmental Quality, 1520 E. Sixth
Ave., P.O. Box 200901, Helena, Montana 59620-0901, faxed to the office at (406)
444-4386, e-mailed to Elois Johnson at ejohnson@mt.gov, or may be made by
completing a request form at any rules hearing held by the board.

8. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

Reviewed by: BOARD OF ENVIRONMENTAL REVIEW
/s/ John F. North BY: /s/ Joseph W. Russell

JOHN F. NORTH JOSEPH W. RUSSELL, M.P.H.,

Rule Reviewer Chairman

Certified to the Secretary of State, December 14, 2009.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment of ARM ) NOTICE OF PUBLIC HEARING ON
17.8.501, 17.8.504, 17.8.601, 17.8.740, ) PROPOSED AMENDMENT AND
17.8.743, 17.8.744, 17.8.745, 17.8.801, ) ADOPTION

17.8.901, 17.8.1201, pertaining to )
definitions, fees, and permits, and the ) (AIR QUALITY)
adoption of New Rules | through XX )
pertaining to temporary greenhouse gas )

)

emission rules
TO: All Concerned Persons

1. On January 22, 2010, at 9:00 a.m., the Board of Environmental Review
will hold a public hearing in Room 111, Metcalf Building, 1520 East Sixth Avenue,
Helena, Montana, to consider the proposed amendment and adoption of the above-
stated rules.

2. The board will make reasonable accommodations for persons with
disabilities who wish to participate in this public hearing or need an alternative
accessible format of this notice. If you require an accommodation, contact Elois
Johnson, Paralegal, no later than 5:00 p.m., January 11, 2010, to advise us of the
nature of the accommodation that you need. Please contact Elois Johnson at
Department of Environmental Quality, P.O. Box 200901, Helena, Montana 59620-
0901; phone (406) 444-2630; fax (406) 444-4386; or e-mail ejohnson@mt.gov.

3. New Rules | through XX consist of five sets of four rules that would be
placed in ARM Title 17, chapter 8, subchapters 6, 7, 8, 9, and 12.

4. The rules proposed to be amended provide as follows, stricken matter
interlined, new matter underlined:

17.8.501 DEFINITIONS For the purposes of this subchapter, the following
definitions apply:

(1) and (2) remain the same.

(3) "Municipal solid waste landfill" has the meaning given in 75-10-203, MCA.

(3) and (4) remain the same, but are renumbered (4) and (5).

(6) "Publicly owned treatment works" (POTW) has the meaning given in
ARM 17.30.1304(48).

(5) through (9) remain the same, but are renumbered (7) through (11).

AUTH: 75-2-111, MCA
IMP: 75-2-211, MCA

17.8.504 AIR QUALITY PERMIT APPLICATION FEES (1) An applicant
submitting a Montana air quality permit application, as required in ARM Title 17,
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chapter 8, subchapters 7, 8, 9, or 10, shall submit an application fee as provided in
(1)(@), (b), and (c):
(a) the following table sets forth source types and associated fees:

Source Type New Source Modified Source
NSR/PSD-except $15,000 $500

municipal solid
waste landfill and
POTW

NSR/PSD - $500 $500
municipal solid
waste landfill and

POTW
A $1,200 $500
S/ISM $1,000 $500
B $800 $500

(b) through (5) remain the same.

AUTH: 75-2-111, 75-2-220, 75-2-234, MCA
IMP: 75-2-211, 75-2-220, 75-2-234, MCA

17.8.601 DEFINITIONS (1) through (1)(c) remain the same.

(2) "Carbon dioxide equivalent," or "COe," means a metric used to compare
the emissions from various greenhouse gases based upon their global warming
potential (GWP). The COye for a gas is determined by multiplying the mass of the
gas by the associated GWP. The applicable GWPs and guidance on how to
calculate a source's GHG emissions in tons per year CO,e can be found in EPA's
"Inventory of U.S. Greenhouse Gas Emissions and Sinks," which is updated
annually under existing commitment under the United Nations Framework
Convention on Climate Change (UNFCCCQC).

(2) through (4)(d) remain the same, but are renumbered (3) through (5)(d).

(6) "Greenhouse gas," or "GHG," means carbon dioxide (CO,), methane
(CH4), nitrous oxide (N,O), sulfur hexafluoride (SFg), hydrofluorocarbons (HECs),
and perfluorocarbons (PFCs) as CO.e.

&) (7) "Major open burning source" means any person, agency, institution,
business, or industry conducting any open burning that, on a statewide basis, will
emit more than 500 tons per calendar year of carbon monoxide, er 25,000 tons per
year or more of GHG, or 50 tons per calendar year of any other pollutant regulated
under this chapter, except hydrocarbons.

(6) through (11) remain the same, but are renumbered (8) through (13).
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AUTH: 75-2-111, 75-2-203, MCA
IMP: 75-2-203, MCA

17.8.740 DEFINITIONS For the purposes of this subchapter:

(1) and (2) remain the same.

(3) "Carbon dioxide equivalent," or "CO,e," means a metric used to compare
the emissions from various greenhouse gases based upon their global warming
potential (GWP). The CO.e for a gas is determined by multiplying the mass of the
gas by the associated GWP. The applicable GWPs and guidance on how to
calculate a source's GHG emissions in tons per year CO,e can be found in EPA's
"Inventory of U.S. Greenhouse Gas Emissions and Sinks," which is updated
annually under existing commitment under the United Nations Framework
Convention on Climate Change (UNFCCCQC).

(3) through (8) remain the same, but are renumbered (4) through (9).

(10) "Greenhouse gas," or "GHG," means carbon dioxide (CO,), methane
(CH,), nitrous oxide (N,O), sulfur hexafluoride (SF¢), hydrofluorocarbons (HFCs),
and perfluorocarbons (PECs) as CO»e.

(9) through (21)(b) remain the same, but are renumbered (11) through
(23)(b).

AUTH: 75-2-111, 75-2-204, MCA
IMP: 75-2-211, MCA

17.8.743 MONTANA AIR QUALITY PERMITS--WHEN REQUIRED

(1) Except as provided in ARM 17.8.744, 17.8.745, and 17.8.1602, a person
may not construct, install, modify, or operate any of the following without first
obtaining a Montana air quality permit issued by the department:

(a) remains the same.

(b) asphalt concrete plants, mineral crushers, and mineral screens that have
the potential to emit 25,000 tons per year or more of GHG [or an amount of GHG
that is between 15 and 50,000 tons per year] or more than 15 tons per year of any
other airborne pollutant, other than lead, that is regulated under this chapter;

(c) any incinerator, as defined in 75-2-103(11), MCA, and that is subject to
the requirements of 75-2-215, MCA,;

(d) any facility or emitting unit upon which construction commenced, or that
was installed, before November 23, 1968, when that facility or emitting unit is
modified after that date and the modification increases the potential to emit by
25,000 tons per year or more of GHG [or an amount of GHG that is between 25 and
50,000 tons per year] or by more than 25 tons per year of any other airborne
pollutant, other than lead, that is regulated under this chapter; or

(e) any other facility or emitting unit upon which construction was
commenced, or that was installed, after November 23, 1968, that is not specifically
excluded under ARM 17.8.744, and that has the potential to emit 25,000 tons per
year or more of GHG [or an amount of GHG that is between 25 and 50,000 tons per
year] or more than 25 tons per year of any other airborne pollutant, other than lead,
that is regulated under this chapter.

(2) through (5) remain the same.
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AUTH: 75-2-111, 75-2-204, MCA
IMP: 75-2-211, MCA

17.8.744 MONTANA AIR QUALITY PERMITS--GENERAL EXCLUSIONS

(1) A Montana air quality permit is not required under ARM 17.8.743 for the
following:

(a) through (i) remain the same.

() drilling rig stationary engines and turbines that do not have the potential to
emit 25,000 tons per year or more of GHG [or an amount of GHG that is between
100 and 50,000 tons per year] or more than 100 tons per year of any other pollutant
regulated under this chapter and that do not operate in any single location for more
than 12 months;

(k) through (m) remain the same.

AUTH: 75-2-111, 75-2-204, 75-2-234, MCA
IMP: 75-2-211, 75-2-234, MCA

17.8.745 MONTANA AIR QUALITY PERMITS--EXCLUSION FOR DE
MINIMIS CHANGES (1) A Montana air quality permit is not required under ARM
17.8.743 for de minimis changes as specified below:

(a) Construction or changed conditions of operation at a facility for which a
Montana air quality permit has been issued that do not increase the facility's
potential to emit by more than the significance level for GHG, as defined by ARM
17.8.801(29), or by more than 15 tons per year of any other pollutant except:

() through (2) remain the same.

AUTH: 75-2-111, 75-2-204, MCA
IMP: 75-2-211, MCA

17.8.801 DEFINITIONS In this subchapter, the following definitions apply:

(1) through (7) remain the same.

(8) "Carbon dioxide equivalent," or "CO,e," means a metric used to compare
the emissions from various greenhouse gas